
 

  
 
The United Nations at 70: Key Challenges for International Law 

The United Nations is celebrating its 70th anniversary this year. The world continues to grapple with 
challenges posed by violent conflicts, terrorism, human migration, environmental disasters, and severe 
human rights violations. In addition, recent financial crises and technological advances pose growing 
threats to the international community. Against this background, the 70th anniversary of the most 
important international organisation presents an opportunity to reflect on the role of international law in 
addressing these problems. 

This international conference, jointly organised by Fudan Law School and Deakin Law School, will 
focus on current international law issues on the following themes: human rights, international criminal 
law, natural resources law, trade, international conflict, and international dispute resolution. 

 

Conference Program 

Monday, 9 November 2015 

 08.30 – 8.45 | Registration - Coffee  

 
 

 8.45 – 9.00 | Welcome 

Prof Sandeep Gopalan (Deakin) and Prof Zhang Naigen (Fudan), conference directors 

Mr Graeme Meehan, Australian Consul General, Shanghai 

 

 9.00 – 9.45 | Keynote address 

H.E. Judge Dalveer Bhandari, International Court of Justice 

 

9:45 – 12:00 | International law and the UN 

Chair: Prof Sandeep Gopalan, Deakin Law School 

Paper 1: Coman Kenny, Extraordinary Chambers in the Court of Cambodia, ‘Responsibility to Recommend: The 
Role of the General Assembly in the Maintenance of International Peace and Security’ 
 
Paper 2: Prof Zhang Naigen, Fudan University, ‘The Principle of Non-Interference and Application in Practices of 
Contemporary International Law’ 

Paper 3: Prof He Zhipeng, Jilin University, ‘China’s Memory and the International Legal Order’ 

Paper 4: Prof Sheng Hongsheng, Shanghai University of Political Science and Law, ‘China in the Post-World 
War II International Legal System’  



 

  
 
Paper 5: Prof Vincent-Joel Proulx, National University of Singapore, ‘UN Organs and Global Security: Enhancing 

Reliance on State Responsibility Repertoire to Address Non-State Violence’ 
 
Paper 6: Joshua Niyo, Uganda Christian University, ‘International Criminal Justice in Africa and the 

“Problematic” International Criminal Court: The Place of the United Nations in Resolving the 
Conundrum’ 

 

  

12.00 – 13.00 | Lunch  

 
 

13.00 – 15.15 | Panel 1 – Human Rights 

Chair: Dr John Morss, Deakin Law School 

Paper 1: Dr Thomas Dunk, University of Hertfordshire, ‘The Role of the Individual in the Process of International 
Human Rights Law Creation at the United Nations’ 

Paper 2: Dr Zhu Dan, Fudan University, ‘Interactions between the International Criminal Justice Regime and the 
UN Collective Security System: the Role of the Security Council’ 

Paper 3: Prof Lu Zhian, Fudan University, ‘Human Rights Council and its Performance’ 

Paper 4: Antonietta Elia, ‘Towards the Consolidation of the Right to Access to Justice in International Law: The 
Growing Role of The Human Rights Treaty Bodies’ 

Paper 5: Eleonora Branca, University of Verona Law School, ‘Filling the accountability gap: proposal for a 
permanent UN claims tribunal to adjudicate human rights violations in UN peace operations’ 

Paper 6: Gan Luo, ‘Challenges to Implementation of Public Participation Principle in International Environmental 
Law and Aarhus Compatibility of China’s Existing Legislation: Problematic Issues Associated with 
Access to Justice for Environmental NGOs in Case of Environmental Damage’ 

 

 15.15 – 15.30 | Coffee Break  

 
 

15.30 – 17.00 | Panel 2 – Trade 

Chair: Prof Zhang Naigen, Fudan University 

Paper 1: Prof Gao Xujun, Tongji University, ‘Economic and trade disputes in the EU-Sino relationship and their 
possible solutions’ 

Paper 2: Prof Shi Hua, Tongji University, ‘SPS and Case analysis’ 

Paper 3: Prof Yuzuo Yao, Central China Normal University, ‘Implementation of ChAFTA - Fund Investment as 
Usual?’ 



 

  
 
Paper 4: Christina Tao, Deakin Law School, ‘Willing to Settle WTO Disputes Amicably?  An empirical study of 

mutually agreed solution based on rational choice theory’ 

Paper 5: Fernando Dias Simoes, University of Macau, ‘Should the UN create an International Investment Court?’ 
 
Paper 6: Dr Xu Shanshan, Shanghai Hiways Law Firm, ‘Cross-border financial disputes settlement’ 
 
 

 
 

17.00 –17:15| Coffee Break  

 
 

17.15 – 18.15 | Panel 3 – New Challenges for International Law 

Chair: Prof Zhang Naigen, Fudan University 
 
Paper 1: Dr John Morss, Deakin Law School, ‘Seventy Years in Historical Context: Seventy Years Before the UN 

and Seventy Years into the Future’ 
 
Paper 2: Prof Ma Zhongfa, Fudan University, ‘Bridging the Gap between the Intellectual Property Regime and 

Clean Technology Transfer’ 
 
Paper 3: Prof Chen Li, Fudan University, ‘Institutionalization of the Antarctic Treaty System’ 

  
 

 19.00 –| Dinner 

  



The United Nations at 70: Key Challenges for International Law 
The abstracts of speeches for November 9 Conference 

 
 
 
 

Prof. Zhang Naigen   Fudan University, China 
 

The Principle of Non-Interference and Application in Practices of Contemporary 

International Law 

The principle of non-interference is that the equal sovereign states shall not intervene in each 
 

other‟s internal affairs. It is the general principle of contemporary international laws that the 

non-interference in each other‟s internal affairs is based on respect of states‟ sovereignty and 

territorial integration, which governs the relations between states in regard of their rights and 

obligations. It has been established as the general principle of international law or the customary 

law in  compliance with  the purposes and principles of the  UN Charter. But,  its application 

depends on determination of the matter essentially within the domestic jurisdiction and of 

applicable international laws accordingly. It was and is still controversial in practices of 

international laws to make such determination. This article is focused on analysis of the principle 

of non-interference and its relation to determination of domestic affairs, the relation between the 

principle of non-interference and the R2P, and the issues of exception of the non-interference. 
 
 

Dr Zhu Dan Fudan University, China 
 

Interactions between the International Criminal Justice Regime and the UN Collective 

Security System: the Role of the Security Council 

International  crimes  are  frequently  and  almost  exclusively  committed  in  circumstances  that, 
 

directly or indirectly, challenge international peace and security in a manner that triggers the 

mandate of the Security Council under the UN collective security system. The place of the 

Security Council in the international criminal justice regime is ensured by the Rome Statute: by 

invoking its collective security powers under Chapter VII of the UN Charter, the Security Council 

can refer a situation to the International Criminal Court (ICC) and defer an investigation or 

prosecution of the Court. 

However, the Security Council has, in practice, been acting in a way that is not in conformity with 

its delimited powers under the Rome Statute, and is even seemingly inconsistent with the 

requirements of Chapter VII. This kind of practice not only undermines the legitimacy of the 

Security Council actions under the UN collective security system, but also creates uncertainties for 

the international criminal justice regime. It inevitably underlines the problem of conflicting 

obligations for States under the two regimes. This paper firstly considers the extent to which the 

ICC would be able to defy the Security Council‟s collective security response to mass human 

rights violations. This involves a discussion on whether the States‟ obligations under the UN 

collective security system would triumph their obligations owed to the international criminal 

justice regime. It then explores the possibilities that the conflicts between these two regimes can 

be resolved by way of judicial review. Finally, it contemplates whether, in the interactions between 

these two regimes, the Security Council is taking on the role of “rewriting” international criminal 

law. 



 
 

Prof. Chen Li Fudan University, China 

Institutionalization of Antarctic Treaty System 

The Antarctic Treaty System (ATS) with its core of 1959 Antarctic Treaty has played an important 

role in the international governance of Antarctica and safeguarding the Antarctic peace and order. 

It has been deemed as the model of international cooperation and coordination. The Antarctic 

regime has undergone the process from „decentralized approach‟ to the partial institutionalization 

and even to the overall institutionalization during the past 56 years. Under the current Antarctic 

Regime, The Antarctic Treaty Consultative Parties (ATCPs) and the Antarctic Treaty Consultative 

Meeting  (ATCM)  as  the  decision-making  power,  the  CCAMLR  and  CEP  as  the  specialist 

subsidiary bodies implementing the 1980 CAMLR and 1991 Madrid Protocol under the ATS, as 

well as the Secretariat of the Antarctic Treaty as the permanent administrative organ have 

constituted the basic elements of an intergovernmental organization. The emerging of a permanent 

international organization—Antarctic Organization will not only clarify or identify the 

international legal status of the Antarctic Regime, benefit the integration of the current inner 

institutions, including the CCAMLR, CEP and the Secretariat, but also promote the interaction 

between the Antarctic regime and other international organizations, such as the United Nations, 

SCAR or other NGOs, and finally further process the transparency, legitimacy and effectiveness of 

the Antarctic governance. 
 
 

Prof. Ma Zhongfa Fudan University, China 
Bridging the Gap between Intellectual Property Regime and Clean Technology Transfer Clean 
technology transfer has close relationship with intellectual property (IP) regime. Grating and 
protecting IP rights is the premise of promoting technology which is one of the objectives of IP 
legal regime according to the TRIPs Agreement. However, the current IP regime has not played 
positive role in advancing clean technology transfer in the field of containing environmental 
pollution and climate change. The main problems may be demonstrated as the following: (1) The 
provisions on objectives and principles of IP regime concerning technology transfer in TRIPs 
Agreement are too generic, which is hard to be enforced; (2) There are few provisions on the 
issues  of  the  relationship  between  IP  regime  and  technology  transfer  in  the  Multilateral 
Environmental Treaties (METs); (3) The international legal regime regarding technology transfer 
constituted by the related provisions scattered among the METs, the agreements under WTO and 
other international legal documents fails to meet the demands of the reality, especially those of 
developing countries, for it lacks the mandatory implementation and sanction mechanism, and 
many provisions on technology transfer lack enforceability. The rooted reason for the foregoing 
problem is that technology-related IPRs has been identified as a private right and the majority 
of the key technologies are owned by private sectors in developed countries which emphasize a lot 
on protecting private right, while most environmental protection treaties are the consensus on 
the rights and obligations of governments, so the conflicts between the government promise and 
the right protection of the private persons, who hold technologies and purse maximum private 
interests, have frequently occurred. Confronting the serious challenges of pollution and climate, 
international community shall reform and improve the regimes on IP and technology transfer to 
bridge the gap between them on the basis of protecting human rights and maintaining sustainable 
development. First, it shall be recognized that "one-size-fits-all" harmonization of IP rights may 
not welfare-enhancing for every countries; and in accordance with exceptional and flexible clauses 
in TRIPs agreement, the appropriate IP regimes in different countries at different development 



level shall be established to avoid “over-protectionism” of patents . Secondly,  the following 
measures for improving IP and technology transfer regimes may be adopted: shortening protection 
duration of patents of clean technology, disclosing technical information on clean technology 
earlier,  promoting  fast-track  examination  and  grant  process  of  clean  technology  patents, 
compulsory licensing, competition concerning technology transfer, patent pool and public funded 
R&D technologies, and when patented technologies transferred, know-how shall also be supplied. 
Thirdly, a universal international treaty on technology transfer that coordinates private interest and 

government promise may be an effective and ultimate solution to control the pollution and climate 
change, which links technology transfer with international trade through the private interests of the 
trade to make international obligations performed. The relatively successful practice of the 
international treaties and agreements under WTO has offered good reference to making such an 
agreement. Therefore, reaching an agreement on technology transfer in the Doha Round on the 
base of the existing international treaties and legislation, is a feasible way for the human race to 
overcome the dilemma of global warming and to reach the expected goal of GHG emission. 

 
 

Prof. He Zhipeng, Jilin University, China 

China's Memory on International Legal Order 

With  the  rise  of  China's  economic  status,  its  position  and  status  in  global  governance  and 
 

international rule of law have attracted more and more attention. However, generally speaking, 

China's image in the aspect of international legal is still not clear, its notion and actions in 

international law are not positive enough. There are various reasons for this situation, however, the 

attitude and behavior of China in the context of contemporary international law could be found in 

its historical memory. 

When we inquire that China is lack of adequate confidence in the development of international 

law, we may find out that China played the role of a victim when it encountered international law 

in the history after 1840s, and this type of damages had lasted for a long time. Since the failure 

Opium War, China signed a lot of unequal treaties, hence lost many important interests. Moreover, 

after the end of the Second World War, China's status in the United Nations made China lose many 

interest in international issues. 

The reason why China has not participated in the work of international law making is largely due 

to the lack of support of the international legal system in the history. For example, after the First 

World War, China demanded in the Paris Peace Conference the sovereignty of Shandong which 

had previously been violated by Germany to be recovered. But Paris Peace Conference still 

decided to transfer the relevant rights to Japan. For another example, after the Japanese invasion 

of China in 1931, the Chinese government at that period tried to ask the Legal of Nations to 

provide assistance and to get a fair result. However, the Legal of Nations was not successful to 

stop the aggression, and the international organization has been weakened its influence and 

authority by this accident. 

China has been highly skeptical on human rights, largely because that when China did not have 

enough knowledge on human rights in 1980s, China was criticized and punished by the 

international community. 

Therefore, it is necessary for China to organize these historical memories, and treat them rationally, 

and ultimately actively deal with international law through their own efforts to get out from these 

memories. 



 
Prof. Sheng Hongsheng, Shanghai University of Political Science and Law, China 
China in the Post-World War II International Legal System 

Dramatic changes have taken place in the international legal system since the end of World War II, 
such as the expanding arenas for application of international law, the emergence of a series of new 
legal institutions, and the parallel extension of both rights and obligations of states. In recent years, 
new developments have been arising in the international legal system, manifested by three 
important sets of transition, that is, from a “sovereign priority” to a “human rights priority”; from 
“consent-orientation” to “coercion-orientation”; and from “integrity” to “fragmentation.” The rise of 
China and the evolution of international law are closely related: while China’s ascent has been 
achieved within the parameters of the international legal system, a more prosperous and stronger 
China will certainly influence the future trajectory of the evolving system. China should and can 
be a positive force in constructing a contemporary international legal order through promoting 
domestic justice and international rule of law. In this process, China needs to take a more 
proactive role and evolve from being a recipient to a rule-maker, in order to modify the outdated 
principles and rules in international law. 

 

 
Prof. Shi Hua, Tongji University, China 
The MFN and NT in GATT & GATS 

The Most-Favored-Nations(MFN) and National Treatment(NT) play an important role  under 

WTO. The MFN is considered as the most important principle. It is a cornerstone of non-

discrimination principle and one of the pillars of the WTO trading system. A multilateral 

trading system could not exist without this principle. This paper is divided into 6 parts, which 

includes the introduction, MFN under the General Agreement in Tariff and Trade (GATT) and 

the General Agreement in Trade and Services(GATS), exception to MFN in GATT/GATS, 

National Treatment in GATT and GATS, evaluation under GATT/GATS and conclusion. The 

paper is going to discuss the MFN and NT principles under GATT and GATS. The discussion will 

be on a legal basis and will mainly depend on the provisions of the two principles under the 

GATT1994 and GATS. It also evaluates the application of the two principles in the context of the 

GATT and GATS and discusses the influence of these principles. 
 
 

Dr. Xu Shanshan, Shanghai Hiways Law Firm, China 

Cross-border financial disputes settlement 

With  the  fast  development  of  Chinese  economy  and  rapid  accumulation  of  private  wealth, 
 

overseas financial products increasingly become popular in domestic China. Accordingly, the 

cross-border financial disputes are more common than before. In the international agreements to 

purchase the financial products abroad, the parties prefer to agree that the related  disputes 

occurred will be governed by the foreign courts or arbitrated in a third country. Such dispute 

resolution clause is often reached based on the business practice of such agreements, and the 

insistence of the foreign financial institutions as the advantaged party. However, with the 

internationalization of the economic intercourse, the foreign parties, who insist on such business 

practice, may face the dilemma that a foreign court judgment/the third country arbitration may be 

difficult to be acknowledged and executed in China, while a Chinese court judgment cannot have 

the expected consequence as the foreign court judgment. Recently, I just dealt with such a case. In 



this case, the non-exclusive jurisdiction of the courts of Hong Kong is the agreed dispute 

resolution. The foreign party reserves the right to file the lawsuit in domestic China or Hong Kong. 

However, due to the domestic party failed to follow some mandatory requirements stipulated in 

Chinese administrative regulations department rules before signing the agreement, this agreement 

will be judged as invalid according to the Chinese law. As the result, compared with the Hong 

Kong court judgment, the foreign party can only get half of the compensation under the Chinese 

jurisdiction. Therefore, I will take this case as an example to analyze the risks the foreign party 

may face, and then conclude how to get the favorable result through the choice of the right means 

of the dispute resolution. 



Internat ional  Criminal  Just i c e  in Afr i ca and the “Problemati c” 
Internat ional  Criminal  Court :  The Place  o f  the  United Nations in 

Reso lv ing the  Conundrum. 
 

 
 
The existence of the International Criminal Court (ICC) is widely credited to the support of 
African states; since they are the block with the most number of State Parties. The foregoing 
notwithstanding, Africa has the largest number of situations in the ICC, including cases 
where Heads of State have been the subjects of indictments. This trend of events has created 
weariness on the part of African states to support the ICC, and has resulted in negative 
statements on the Court from the African Union (AU) and individual leaders on the 
continent. African leaders have gotten to the extent of threatening withdrawal from the 
membership and jurisdiction of the Court. 
 
In tandem with the above developments, has been the growth of alternative international 
criminal justice mechanisms on the African continent. Based on the principle of complementarity, 
other mechanisms are being explored in Africa; avenues that would be preferred to the 
seemingly discriminatory and selective prosecutorial ethic of the ICC.  
 
Relatedly therefore, the AU has accelerated measures to include international criminal law 
jurisdiction in the impending African Court of Justice and Human and Peoples’ Rights. The 
African continent has also witnessed the first exercise of universal jurisdiction by the AU 
and the Courts of Senegal (through the creation of the Extraordinary African Chambers) in the trial 
of former Chadian leader, Hisséne Habré. More to that, a country like Uganda has created an 
International Crimes Division in its High Court to deal with international crimes. And 
further, the Agreement on the Resolution of the Conflict in the Republic of South Sudan of 
17th August 2015, proposes the establishment of the Hybrid Court for South Sudan to 
investigate and prosecute individuals bearing the responsibility for violations of international 
law and/or applicable South Sudanese law, committed from 15 December 2013 through the 
end of the proposed Transitional Period.   
 
These advances indicate either, a growing loss of credibility of the ICC and the justice 
system it superintends upon, or a triumph of the ICC with regard to the encouragement of 
the development of regional and local international criminal justice mechanisms. This paper 
makes this assessment, while providing proposals for cooperation and coordination among 
these emerging institutions in the wider International Criminal Justice System. 
 
Importantly, in light of the very pivotal place of the United Nations (UN) in the 
development process of the Rome Statute and the structure of the ICC; as well as the place 
of the UN ad hoc tribunals in the development of International Criminal Law, this assessment 
will provide insights on how best the UN can foster the coordination of these institutions. 
This will be a delicate balance of the UN between seeking not to undermine the efforts of its 
member States (a majority of them, State Parties to the ICC) on the one hand, and striving not to 
undercut the ICC – an institution that can be properly considered its baby.  
 



 
Responsibility to Recommend: The Role of the General Assembly in the Maintenance of International 
Peace and Security 

70 years after the United Nations (“UN”) was established in the wake of the destruction and dislocation 
caused by the Second World War, it is now faced with the greatest refugee crisis since its inception. 
The root causes are manifold, but the single biggest contributing factor is the four year-long conflict 
continuing in Syria. Unfortunately, addressing suffering on a massive scale is not an aberration for the 
UN, nor is its perceived and actual struggle to meaningfully address underlying conflict. Reflection upon 
its failures leads to one abiding facet of its system, the inability or unwillingness of the five permanent 
members of the Security Council to agree to respond to humanitarian crises. The confluence of these 
two factors, institutional governance and humanitarian response, is where this paper rests. Specifically, 
it analyses two major efforts to address these issues and their possible interaction. First, the 1950 
General Assembly Resolution entitled ‘Uniting for Peace’, which provided, inter alia, that where the 
Security Council is unable to act due to the use of the veto, the Assembly can make recommendations 
for collective measures up to and including the use of force. Second, in the wake of ever growing 
dissonance regarding its inactivity, the UN adopted the ‘Responsibility to Protect’ in 2005, which 
encompasses the notion that if a state is unwilling or unable to protect its citizens, the international 
community may take action including the use of force. Each concept was a breakthrough: the former is 
the zenith of the Assembly’s claiming of power in conflict resolution and the latter represents a 
fundamental shift in the notion of state sovereignty. At the same time, each was imbued with inherent 
limitation: the power of the U4P Resolution being merely recommendatory and R2P requiring Security 
Council support for invocation. This paper argues that the UN embodies a system of collective security 
and that when the necessity of intervention for humanitarian purposes is defeated by a governance 
vacuum due to a veto in the Security Council, the U4P Resolution affords the Assembly a mechanism 
to recommend measures under the third pillar of R2P. The paper argues that R2P has been 
fundamentally damaged by events in Libya, and more recently Syria, and that the utilization of the U4P 
resolution – which has fallen out of use since its promulgation – could serve to fill the lacuna caused 
by Security Council deadlock and potentially reinforce and legitimize the concept of R2P. As it stands, 
tying its invocation to the very body whose lack of efficacy in dealing with massive human rights 
violations threatens to make R2P a dead letter. In making this argument, the paper documents the place 
of the Assembly in the framework of UN collective security, the history and use of both the U4P 
resolution and R2P to date, and the advantages and disadvantages of the use of U4P in this manner 
by the General Assembly. 
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PAPER TITLE: UN Organs and Global Security: Enhancing Reliance on State Responsibility Repertoire 

to Address Non-State Violence 
 
 
 
ABSTRACT 

 
Since 9/11, international organizations have actively devised counterterrorism strategies and 
frameworks. Of particular interest are the contributions of the UN Security Council (SC) to 
counterterrorism policy-making, which are increasingly  attracting  scholarly  attention. Through 
Resolutions 1368 and 1373, the SC unequivocally asserted the right of victim-States to invoke 
self-defence to counteract terrorism, a posture sometimes construed as enabling States to 
take unilateral action against terrorist non-State actors. 

 
Consequently, considerable scholarly emphasis has been placed on the SC’s role as legislator, 
i.e. as creator of primary international legal obligations. For instance, there is no question 
that Resolution 1373 promulgated general and far-reaching counterterrorism duties of 
prevention and punishment incumbent upon all States, a revolutionary exercise of its powers 
given that such obligations were not limited to any geographical area or specific timeframe. 
However, insufficient scholarly emphasis is placed on the SC’s role as implementer of those 
legal norms, namely at the second stage of the inquiry when it is time to actually enforce 
legal obligations. The absence of  discourse on this front leaves  us with the vital query 
whether the SC can apply the law of State responsibility (SR), the mechanism invoked to 
engage States’ legal responsibility for failing to comply with international obligations, and 
implement legal consequences flowing from its findings of illegality. 

 
Drawing from my current book project with OUP, I will examine the largely unexplored role 
of SR, if any, in catalyzing or informing the SC’s exercise of its powers when handling 
counterterrorism matters. My objective will be to shed light on whether the 
institutionalization of this normative scheme – SR being central in international law – can 
yield interesting policy payoffs in responding to global security threats. In my presentation, I 
will first offer some remarks on the role and recent development of SR in responding to 
terrorism. I will then turn to the potential institutionalization of the implementation of SR by 
UN organs, with critical emphasis on potential SC contributions in counterterrorism contexts. 

 
Indeed, starting from the premise that SR can play an important role in the suppression and 
prevention of terrorism, the question of enforcement remains elusive. Typically, responsibility 
flowing from an internationally wrongful act is actuated, and ultimately implemented, through 
inter-State mechanisms. Moving away from self-help remedies and unilateral 
countermeasures, however, I will argue that SR for failing to prevent terrorism could be 
implemented by the SC. In substantiating my claims, I will draw from relevant institutional 
and State practice. 

 
Ultimately, I will attempt to show that advancing SR through the SC could prove to be an 
interesting counterterrorism policy option. Moreover, it could have significant implications 
for the law of international organizations and recourse to force repertoire, whilst operating 
in a complementary fashion to international criminal law mechanisms. The picture that will 



 
 
emerge is one where the SC can play a role, sometimes determinant, in applying SR norms, a 
prospect that may be a welcome alternative to unchecked unilateralism. 

 



Paper Title: The Role of the Individual in the Process of International Human Rights 
Law Creation at the United Nations  

Abstract: 

This paper set out to assess and examine the position of the individuals as non-state 
actors within the process of international human rights law creation at the United 
Nations, in essence examining past UN practice in order to inform future procedure. 
In undertaking this aim three new classifications of non-state actor have been 
identified in which the evidence gives a better informed theory. These new 
classifications, the authorised, independent and unauthorised individual, give a more 
realistic account between the theoretical narrative of the individual and realities seen 
within international Human Rights law creation. In contrast to the current theories 
which are heavily theoretical and abstract, this paper has an evidence based 
approach informing on a new theoretical framework. The authorised individual is 
someone mandated to perform negotiations of future international law on behalf of 
an authorised-decision maker, usually a state government for example Eleanor 
Roosevelt. The principal features of the authorised individual are that they are 
briefed to act on behalf of states, usually conforming to a strict mandate to which 
they are expected to follow. The independent authorised individual is similarly related 
to the authorised individual in that they are mandated by an authorised decision 
maker. The main differences being they are given more freedom to perform the role 
and are asked to fulfil more general aims and expected outcomes set down by the 
individual’s home government. John Ruggie and the process used by him in the 
creation of the UNGP’s provide an excellent example of the work of this category of 
individual. Finally, the unauthorised individual is someone who by conventional 
standards and expectations wouldn’t be expected to have a role in the negotiations 
for international law making, i.e. they have no mandate, and are not acting on behalf 
of a state. Examples are Raphael Lemkin (author of the Genocide Convention) and 
John Peters Humphrey (The first director of the United Nations Human Rights 
Division). Finally this paper will consider the lessons for the future and concerns 
regarding the legitimacy of the independent authorised and unauthorised individual.  
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THE UNITED NATIONS AT 70:  

KEY CHALLENGES FOR INTERNATIONAL LAW 
Fudan Law School and Deakin Law School 

Shanghai, 9th – 10th November 2015 
 
 

TOWARDS THE CONSOLIDATION OF THE RIGHT TO ACCESS TO JUSTICE  
IN INTERNATIONAL LAW: THE GROWING ROLE OF  

THE HUMAN RIGHTS TREATY BODIES SYSTEM 
 

Antonietta Elia∗ 
 

 
According article 1.3 of the Charter of the United Nations, the human rights respect and guarantee 
is one of the aims that Member States should carrying out throughout international cooperation. 
Despite at the moment of the adoption of the UN Charter the debate about the necessity to 
introduce a  bill of rights as an integral part was very hard, no agreement could be reached. The 
result has been the adoption of the Universal Declaration on Human Rights (DUDH) by the UN 
General Assembly (GA) on 10th December 1948 and the opening negotiations for the draft of an 
international mandatory document “[qui] a pour but de transformer en engagements juridiques 
clairs la proclamation faite par les Etats des principles et des droits reconnus par eux comme “ideal 
commun” […]” (R. Cassin, Rec., p. 306). These words expressed then one of the present and future 
challenges of the entire system of the United Nations: the effective protection of human rights 
through the institutional mechanisms reinforcement. On the 70th anniversary of UN and the 50th of 
the two foundational international treaties of the core human rights international norms, it is time 
to review the present status of the international mechanism guaranteeing individual access to 
justice at the UN. We refer to the Treaty Bodies System and in particular to some procedural and 
institutional aspects that marked the difference and influenced the evolution of the protection of 
human rights. Starting from the necessity to analyze the system on common grounds and not on 
divergences, the present proposal aims inter alia, to summarize achievements and future challenges 
for the Treaty Bodies System, using a constructivist approach and underlining its “systemic” 
relevance for UN. The analysis will be carried out taking into account the “heading role” 
developed by the Human Rights Committee into the continuing strengthening process of the 
system.   

 

∗ PhD in International Law (Italy); Associate Research and Teaching Fellow of Public Law, University of 
Santiago de Compostela (Spain); Adjunct Professor of Comparative Constitutional Law, Pontificial 
University “Comillas” (Spain); Former Adjunct Professor of International Law, University of Rome III (Italy); 
Academic Council  on United Nations Member; Spanish Association of International Law Member. Contacts: 
antonietta.elia@usc.es; antonietta.elia@gmail.com. The present proposal is part of a more ample work  
assigned at the 2015 session of the Research Centre of International Law and International Relations of the 
Hague Academy of International Law (17th August 2015 – 4th September 2015). 
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Filling the accountability gap: proposal for a permanent UN claims tribunal 
to adjudicate human rights violations in UN peace operations

Human rights violations occurred during UN peace operations (POs) have raised the issue of the

UN accountability gap. Many victims have sued the UN before national courts to seek remedies for

alleged human rights  violations,  as shown by the cases of the Stitching Mothers  of Srebrenica

before Dutch courts and of the victims of the cholera outbreak in Haiti before US courts. The claims

have been dismissed for lack of jurisdiction  ratione personae  as the UN enjoys immunity from

national jurisdiction under the 1946 Convention on the Privileges and Immunities of the United

Nations (CPIUN). Besides, no alternative remedies have been made available to the victims, despite

the obligation to establish appropriate modes of dispute-settlement of third-party claims is set forth

in the CPIUN, in the Model Status of Force Agreement (SOFA) and in the Model Memorandum of

Understanding (MoU). 

In order to fill this accountability gap the paper discusses the possible establishment of a permanent

UN claims tribunal to adjudicate human rights violations occurred in UN POs. The tribunal's legal

framework is elaborated on the basis of existing UN instruments. Thus, the creation of this forum

would offer effective protection to victims while safeguarding UN autonomy.

Standing claims commissions are envisaged by several legal instruments as the prime accountability

mechanisms to address violations in UN POs. Nevertheless, claims commissions are established

only upon the political  will  of the UN, as shown by the recent  UN refusal  to  create  a  claims

commission in Haiti for the damages caused by MINUSTAH. This limit would be superseded by

the establishment of a permanent claims tribunal, eliminating the possibility for the UN to decide

whether (or not) to set up a claims commission. A permanent tribunal within the UN system to

assess UN responsibility already exists. The UN Dispute and Appeals Tribunal has been created by

the  General  Assembly  (GA)  in  2007  to  adjudicate  disputes  between  the  Organisation  and  its

employees. Despite the very different subject matter, this Tribunal exemplifies the powers of the GA

to  establish  an  internal  judicial  body  entitled  to  rendering  binding  decisions  and  ordering

appropriate remedies. As to the competence  ratione materiae, the permanent UN claims tribunal

should adjudicate human rights violations occurred in UN POs. This proposal is not unprecedented:
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the Human Rights Advisory Panel (HRAP) has been created by a UNMIK regulation in 2006. This

body is entitled to examine complaints from individuals claiming violations of human rights by

UNMIK. Though this innovative competence, the HRAP falls short of enforcement powers as it can

only submit recommendations to the Special  Representative of the Secretary General. 

The framework of a permanent UN claims tribunal can be designed combining the most promising

features of these existing mechanisms. A permanent claims tribunal could be established within the

UN system by a GA resolution, on the line of the UN Dispute and Appeals Tribunal. It should hear

individual claims of alleged human rights violations occurred during UN POs, as it is the case of the

HRAP. The tribunal's  decisions  should be binding on the  parties  like  the  sentences  of  the  UN

Dispute  and  Appeals  Tribunal.  The  jurisdiction  should  be  conferred  in  each  UN  mission  by

replacing the obligation to establish a standing claims commission with the right to resort  to a

permanent UN claims tribunal.  
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Challenges to Implementation of Public Participation Principle in International 
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Abstract: The public participation, one of fundamental principles in international 

environmental law, has been confirmed in many international legal documents under 

the auspices of the United Nations, such as the Principle 10 of 1992 Rio Declaration, 

the Aarhus Convention, and the Bali Guidelines.  The Aarhus Convention, most 

ambitious venture in public participation, is the first legally binding multinational 

agreement for the proceduralisation of the environmental regulation.  Despite great 

achievement in promoting environmental democracy, the public participation 

principle enshrined in the Aarhus Convention is facing challenges from its 

implementation in domestic legal orders.  For example, environmental NGOs in 

some jurisdictions are still denied access to justice to challenge acts or omissions 

which contravene provisions of domestic law (Art. 9-3 of the Aarhus Convention).  

Also, by way of interim injunction, environmental NGOs are obliged to pay for any 

loss of profit resulting from the halting of the industrial activities in question (e.g. 

250,000 pounds a day in R v. HM Inspectorate of Pollution ex parte Greenpeace 

[1994] 1 WLR 570) (Art. 9-4 of the Aarhus Convention).  This study explores the 

fight of non-state actors’ claims (environmental NGOs) for inclusion in international 

environmental legal system.  Based on the Arhus Convention offering rights-based 

∗ Gang LUO is a wait-to-defend PhD Candidate in Law (defense in December 2015 as estimated) at Sorbonne Law 
School, University of Paris 1 Pantheon-Sorbonne, France.  He has previously obtained three masters of laws in 
China, France and Germany – Master of Laws from China University of Political Science and Law (2008), Master 
en Droit from Paris Descartes University (2010), and LL.M. from Saarland University (2011).  His research 
interest is historical and cultural studies of law, comparative legal systems and environmental dispute resolution in 
international law.  He is a research member at International Max Planck Research School on ‘Successful Dispute 
Resolution in International Law’ (IMPRS-SDR, Heidelberg/Luxembourg).  He was a scholarship holder of 
EU-China European Studies Centres Program (2007, European Commission), of Eiffel Program (2008-2009, 
French Ministry of Foreign Affairs), of IMPRS-SDR Program (2010-2013, German Max Planck Institute for 
Comparative Public Law and International Law), and of Summer Program of The Hague Academy of International 
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approach and decentralized approach, it discusses main challenges to implementation 

of public participation principle in case of environmental damage, after examining the 

binding nature of public participation principle in international law, including legal 

standing for Environmental NGOs, financial barriers to effective legal remedies based 

on the ‘loser pays’ rule, and diverging interpretation of domestic courts due to the 

weak networking of judiciaries.  Although China has not yet become the party to the 

Aarhus Convention, the public participation principle has already penetrated into 

Chinese environmental legislations since 2014.  For example, a new chapter titled 

‘Information Disclosure and Public Participation’ was inserted into the 2014 

Environmental Protection Law of China.  Under this Law, environmental NGOs are 

allowed to bring a case to a court, but subject to some conditions prescribed by the 

law.  In practice, even no growth spurt of environmental public interest litigation as 

predicted, however, is seen in this new era.  Why?  By way of China’s case, this 

study also explores China’s compatibility with the Arhus Convention and its practical 

obstacles to the implementation of public participation principle. 

Preliminary Structure 

1. Introduction: Access to Justice in Case of Environmental Damage 

1.1 Rights-based Approach: Environmental Damage as Infringement of Environmental Human 

Rights 

1.2 Decentralized Approach: Environmental NGOs as Privileged Claimants on Behalf of the 

Environment Per Se  

2. Discussion on Binding Nature of Public Participation Principle in International Law 

2.1 Relevance to Human Rights Law 

2.2 Relevance to Customary International Law 

2.3 Relevance to Obligations Erga Omnes 

3. Challenges to Implementation of Public Participation Principle in Domestic Legal Orders 

3.1 Legal Standing 

3.2 Financial Barriers 

3.3 Diverging Interpretation 

4. Aarhus Compatibility: China’s Case 

4.1 Law on the Pages: Achievements and Limitation 

4.2 Law in Practice: Why No Growth Spurt of Environmental Public Interest Litigation? 

5. Concluding Remarks 



    Implementation of ChAFTA - Fund 

Investment as Usual? 
       Yuzuo Yao 

 

On the basis of WTO agreements, the free trade area has been established by 
Australia and China since they signed the China-Australia Free Trade Agreement 
(ChAFTA) in June 2015. Both countries have provided investment funds with more 
opportunities, facilitating the participation of international fund investment and 
Australia-China renminbi (RMB) fund partnerships. First, this paper describes 
benefits and new challenges facing both investment funds and states. Fund investment 
is crucial to the stability of the whole financial markets in particular during financial 
crisis. Second, the author tries to justify the situations where the reasonable actions 
can be taken in both Australian and Chinese regulatory regimes and examines 
different traditional models for settlement of disputes. Under ChAFTA, both parties 
are not prevented from adopting or maintaining reasonable measures to ensure the 
stability of the financial system. However, such measures cannot be implemented for 
restrictions on trade in financial services or discrimination against financial service 
supplier from a different country. In the case of disputes, the parties can have 
recourse to dispute settlement procedures available under ChAFTA and other 
international trade agreements. Finally, the analysis suggests that the WTO system 
adopt international insurance mechanisms for its members, thus being capable of 
addressing governments’ concerns while offering effective protection for financial 
participants.  

 



Willing to Settle WTO Disputes Amicably?  
An empirical study of mutually agreed solution based on rational choice theory 

 
Christina Tao 

 
Abstract 

      Within the framework of WTO dispute settlement, panels and Appellate Body are not 
always involved in a WTO dispute. Aiming to secure a positive solution to a dispute, the 
dispute settlement mechanism (DSM) also provides that a solution mutually acceptable to the 
parties is clearly to be preferred. Mutually agreed solution (MAS) can be reached at a 
consultation stage or during the panel proceeding. With a view to reaching a mutually 
satisfactory solution, a request for consultation may successfully resolve the dispute. If the 
consultations fail to settle a dispute, disputing parties may also achieve an agreed solution 
after the establishment of a panel and thus prevent the panel from issuing the final legal 
rulings. Moreover, a complainant sometimes does not pursue a formal litigation after the 
consultation request, which results in inactive disputes at consultation stage and the lapse of 
panel establishment authority. Even though there is no mutually agreed solution notified to 
the Dispute Settlement Body (DSB), the inaction on the part of the complainant implicitly 
indicate a settlement between disputing parties.  

      Among 474 cases brought to the WTO dispute settlement system until 2013,1 261 cases 
were concluded without the formal ruling of panels or Appellate Body. The disputes mutually 
settled in all forms account for 55 per cent, but they have not drawn sufficient attention in 
legal analyses. The current theoretical and empirical studies even achieve contrary deductions. 
For example, Marc Busch considers that highly democratic states and open economies are 
indeed more likely than other states to settle their disputes through concessions. Andrew 
Guzman and Beth Simmons hold the reverse viewpoint that ‘there is nothing inherent in 
democracy alone that suggests they [democracies] prefer to resolve their cases before a panel’. 
Besides, Robert Hudec’s detection, Japan had by far the highest percentage of cases conceded 
and Canada had the lowest settlement rate, condemns Marc Busch’s viewpoint, given that 
Japan and Canada can both be regarded as democracies and opening markets. 

      The lack of convincible elucidation inspires this research to explore the incentives of 
disputing parties and the pattern of seeking the MAS from the WTO dispute data. First of all, 
this research will classify complainants and respondents of settled disputes according to 
economic sizes, in order to expose the connection of economic development and the 
likelihood of amicable settlement. Then, based on the theory of rational choice, this research 

1 The reason of excluding cases in 2014 and 2015 is that most of them are still on the process of consultation, 
composing panel and issuing the final report, therefore the data from this two years cannot be applied to 
examine MAS.  

                                                           



will analyse how reciprocity, reputation concern and retaliatory capacity affect disputing 
parties’ decision on the MAS or litigation. Respondents’ offerings in mutually agreed 
agreements and MoU could be applied to analyse whether the achievement of reciprocity 
may generate the mutual settlement. Regarding the reputation, the empirical study could 
expound what type of countries prefers to the MAS. Due to the high disparity of success rates 
that complainants win roughly ninety precent of disputes, the low possibility of winning as a 
respondent may lead to the trend of settling disputes by the MAS. Furthermore, the capacity 
of complainants to implement retaliatory measures could also elicit cooperation from 
respondents. Aiming to examine the retaliatory capacity, complainants and respondents’ 
economic size and their relations will be compared and examined. The objective of this 
research is to explore inducements of achieving the MAS and motivate the application of 
mutual settlement, especially considering that the WTO litigation has become increasingly 
expensive and difficult to ensure prompt compliance.  
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Investor-State arbitration has been attracting substantial scrutiny and criticism over the last 

years. A number of States, public interest groups, and other stakeholders have voiced concerns about 
the way this dispute settlement mechanism is structured and operated. A few authors refer to the 
existence of a ‘backlash’ against Investor-State arbitration.  Perceived flaws include the opaqueness of 
the proceedings, the  lack of openness to the participation of non-parties, and a purported failure of 
arbitrators in taking public interests into account. Signs of this crisis can be seen in the re-crafting of 
the substance and procedure of investment treaties over the last years or in the recent withdrawal of 
some states from the ICSID Convention. 

A solution that has been proposed to address these problems consists in the establishment of 
a permanent international court for investment disputes. This court would be staffed with tenured 
judges, selected by States, so as to ensure their independence and accountability. A permanent court 
would also have the advantage of centralizing control of the interpretation and application of 
investment treaties in a single body, thereby reducing inconsistencies and fragmentation, and 
increasing the predictability of investment jurisprudence. Just last month the European Union 
launched a proposal for a new ‘Investment Court System’ which would be competent to hear Investor-
State disputes in the framework of the ongoing negotiations for a Transatlantic Trade and Investment 
Partnership (‘TTIP’). In the long run, the Investment Court System is apparently meant to replace the 
classic Investor-State dispute settlement mechanism. 

The purpose of this paper is to discuss the potential benefits and drawbacks of establishing a 
specialised Investment Court under the aegis of the UN. One of the main criticisms that has been 
levelled against the current Investor-State system regards the lack of balance between the rights of 
investors and non-investment concerns such as environmental protection and human rights. A wide 
variety of regulatory issues is being addressed through investment arbitration, ranging from the 



provision of basic public services, such as water and sanitation, to the protection of human rights. The 
increased complexity of the legal issues faced by investment tribunals calls for an examination of how 
procedural aspects affect the legitimacy and efficiency of the arbitration system. The UN has been 
playing a leading role in shaping international law in its diverse dimensions, from human rights 
protection, to trade and investment promotion, to the facilitation of dispute settlement. Should it lead 
the process of creation of an International Court for Investment? Would such a proposal be able to 
secure the necessary level of State support? And would it offer a substantial difference vis-à-vis the 
current decentralised, ad hoc system of Investor-State arbitration with its method of selection of 
arbitrators? What measures should be adopted so as to address issues of transparency and 
accountability? Would tenured judges be more balanced in reconciling investors’ rights and non-
investment concerns? 

 
 



 
Seventy Years in Historical Context: Seventy Years Before the 

UN and Seventy Years into the Future 
 
 
John R Morss 
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This paper will compare three periods of time: 1875—1945; 1945—2015; 2015—2085. The 
achievements and the systemic problems of the UN across its first 70 years will be compared 
both with the previous 70 years and with an anticipation of the next 70 years. The first period of 
time begins five years after the date selected by Koskenniemi[1] as marking the beginning of 
the progressive, modernising international law that dominated the twentieth century and in 
many ways culminated in the establishment of the UN system and its expansive flourishing in 
the era of decolonisation. That first period encompasses the false hopes represented by the 
League of Nations; yet when the League was dissolved it had a larger membership than did the 
UN when it first came into being. The birth of the UN was in the fragile and pragmatic wartime 
agreements of yet to be victorious allies. In its first 70 years the UN system has achieved much, 
not least in the accumulating jurisprudence of the International Court of Justice. Yet the legacy 
of its military origins persists. Looking ahead 70 years, the UN will need to radically reform the 
relationship between the Security Council and the Assembly as well as the constitution of the 
former. The tradition of national members of the permanent five states sitting on the ICJ must 
be terminated. These and other challenges will be briefly examined. 
 

[1] The Gentle Civilizer of Nations: The Rise and Fall of International Law 1870—1960 (CUP, 
2001) 
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